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Embracing Freedom for Disability:
The Hardest Thing to Do
GOOD EVENING

I’m Dr. Anita Silvers

Professor and Head of the Philosophy Department at 

San Francisco State University

I’m honored to be with you tonight, through the good help of San Francisco State University’s esteemed Cinema Department

I. “Die Aufklärung” and the Trajectory Toward Freedom

I’m here to invite you to aspire - all of us together - to create a better society where ‘each of whose members equally … must be treated always as an end in itself?’ With this guiding formula for right action toward others, the famous German Enlightenment philosopher Immanuel Kant invited good willed people to participate in a moral, political and legal movement that has slowly, but steadfastly over the last 200 years, developed recognition for human rights. Despite detours and setbacks, the Enlightenment project has had a trajectory of discernible progressive movement toward its objective: achieving equal moral, political, and legal standing for all people alike. 
Now, after more than 200 years, Enlightenment progress has finally begun to reach the disabled. But as history shows, enabling human rights for the members of any outlier group – individuals who appear intrinsically different from and alien to other people – has never been easy. Each person must rethink the right way to interact with other people – especially some who are very different from one’s self - in order to treat all individuals in accord with their rights and to improve society as a whole. Doing so in enlightened and effective ways can be most challenging both for privileged kinds of people who traditionally have been acknowledged to be rights bearers, and also for disabled people who until now have been wrongly labeled as being inferior to rights bearers. 
Both parties – both the previously privileged nondisabled and the previously inconsequential disabled – may be reluctant to rethink their relationships, as required for recognition of disabled people’s equality rights. From childhood nondisabled people often learn to assign lower social status to individuals whose biological differences make them more limited than species typical people are. And many disabled people learn to accept inferior status, to avoid appearing burdensome or threatening to the nondisabled majority.

To illustrate why invoking an equality right to inclusion into nondisabled society can be dangerous for disabled people, consider a recent observation of Professor Dr. Hugh Herr, a university biophysicist, a double amputee, and an athlete. Commenting on how nondisabled people react to his webbed prosthetic swimming feet when he swims with them, and to his narrow prosthetic rock climbing feet when he climbs with them, Herr said: 

“I’ve been accused of cheating. … the day before, I was a cripple, and they were tapping me on top of my head — ‘Oh, you’re just so courageous.’ That’s so demeaning. Then the moment a person with an unusual mind or body becomes competitive, it goes from ‘Aren’t you courageous?’ to ‘You’re cheating!’” 
II. The Convention on the Rights of Persons with Disabilities (the CRPD)

In Die Grundlegung zur Metaphysik der Sitten (1785), Kant formulated a rule for right-living for everyone: to pursue the ideal of a society in which right conduct is categorically achieved, each member shall value all others as being valuable in themselves. Therefore each person should treat all other persons by respecting the others’ self-determination of the good for themselves. 
A corollary of this principle is that individuals with disabilities should be experienced by everyone as being valuable in themselves.

But giving equal respect to disabled people’s subjective goods – the good each determines for her or himself – constitutes an enormous challenge. It is very hard to do in a society where biological impairment makes a individual seem inferior. It is especially hard to do because disabled people often internalize society’s disregard and so cannot help thinking of themselves as less valuable or inferior. Yet this challenge should be met by whoever – nondisabled and disabled individuals alike - is dedicated to advancing the social progress through human rights that enlightened humans have been building towards for more than 200 years.

The United Nations’ development of the Convention on the Rights of Persons with Disabilities (CRPD), and the subsequent signing and ratifying by member states and other governing organizations, mark the most recent achievement in carrying out the Enlightenment project of implementing human rights. The CRPD may be the most radical point reached so far on the Enlightenment’s trajectory. The CRPD is radical because it goes directly to the root or origin of the idea of equality through self-determination by providing, especially in Article 12, that “persons with disabilities have the right to recognition everywhere as persons before the law (and to) … enjoy legal capacity on an equal basis with others in all aspects of life.” Article 12 is revolutionary. Granting disabled people equal recognition before the law calls for an extreme change, and indeed for some nations’ legal systems a complete turn around, from their laws’ traditional disregard of disabled people. Hence, Article 12 has been one of the most dynamic provisions of the CRPD; nations that have ratified the CRPD have revised relevant elements of their legal systems to comply. But don’t suppose that the venerability of Enlightenment ideas about rights guarantees comfortable acceptance of their applicability to disabled people. 

Integral to the Grundlegung is the understanding that all people deserve equally respectful treatment, but not because they satisfy some norm of human species-typicality nor standard of correctness for humankind. No precept is harder to adhere to than teaching one’s self to interact with all others, including disabled people, as equals. Because cultural bias portrays people with physical or mental deficits as pitiable, it may be hard to see the intrinsic value in them. Indeed, no prescriptions for how each of us should treat other people seem to create more discomfort and discord than the conduct demanded by disability rights. 

To treat others equally, you have to cure yourself of experiencing them as lesser than yourself. Nondisabled people usually are challenged by the prospect of treating disabled people as full equals. But disabled people often have been conditioned by societal bias also to view themselves as less valuable than others. Disabled people often find the idea of interacting with non-disabled people on an equal basis to be disconcerting. To maintain progress toward the Enlightenment goal, therefore, all parties – nondisabled and disabled alike – must be cured of experiencing themselves as being either greater or lesser in value than others, based on how species-typical or normal each party appears to be. 
III. Universal Rights, Disability, and the Happy Slave Problem
Treating individuals with respect is closely aligned with recognizing that every person should be free. First call on regulating an individual’s aims should invoke that person’s freely-determined idea of the good. An individual’s subjective good is constituted by ideas of the person’s own good that emanate from the person’s own stand-point. It is a vision of the good from one’s self for one’s self, rather than an imposition of others’ visions of what one ought to value and how one ought to behave.

This Enlightenment proposal that humans should be self-determining has appeared enormously threatening to institutions that take some kinds of humans to be more valuable than others and require the latter kinds to consider themselves subservient to the former. The Enlightenment’s positive valuation of personal freedom, with its focus on everyone’s deserving liberty to determine the good for themselves, energized the past two centuries of liberation movements, from 19th century abolitionist efforts to emancipate slaves to the 20th century women’s liberation movement, and also sowed the seeds of today’s movement to liberate individuals with disabilities. Sweeping away ranking by race or gender, or other status distinctions that invite the imposition of some people’s wills on others, can decompose hierarchical cultural and political organization, destabilize social organization that relies on such privileging, and thereby can appear threatening. 
Are families and associates of people with disabilities, medical and legal and social service professionals whose careers focus on disability, legislators, and the general public as well, prepared and amenable to extend the human rights tradition to disabled people? An even more troubled question is whether disabled people should themselves welcome a new system such as that prescribed by the U.N. Convention on the Rights of People With Disabilities, do so. 
The CRPD is meant to liberate people with disabilities from the constrictions of freedom their lack of legal standing allows. But some advocates for disabled people argue that relying on rights fails in the case of the disabled. Two main lines of argument have been advanced in attempts to show that disabled people will not benefit from being recognized as bearers of human rights. 

The first argument contends that the rights tradition treats all individuals as if they are independent actors, but objects that some disabled people - and especially people with intellectual disabilities - could not survive independently. Rights on this reading are like warrants that must be vigorously avowed and wielded by their holders. Rights thus are supposed to be useless to people who do not have the ability to claim or exercise them due to their physical frailties or psychological infirmities or cognitive impairments. 

The second argument picks up from the first by contending that rights approaches focus on individual interests. Rights bearers use the language of entitlements. But encouraging entitlement perspectives invites motivation along self-regarding rather than other-regarding lines. The disabled, who are more dependent than most on other people being other-regarding, and consequently being willing to offer disabled people care, are said on this argument to fare better in a population where being other-regarding prevails than among individuals whose aims are shaped by thoughts of what they themselves are owed. 
These lines of argument that characterize disabled people as being better off without rights are versions of what is known as the ‘happy slave’ objection to liberty for all. What’s important for anyone, it’s said, is first of all to be happy, or at least to be content because receiving other people’s care. If provided with food and shelter, and if the alternative is being hungry and cold, although free, slaves can be happy and hence prefer not to be free. The ‘happy slave’ thesis is prompted by the well-known phenomenon of human adaptation to oppressive conditions. Oppressors, such a slave-owners, thus have argued that dependent kinds of people readily adapt to loss of freedom. 

An analogous argument is made in regard to disabled people, namely, that we cannot fend for ourselves as well as nondisabled people can fend for us. Thus we are not as safe and happy in the role of active rights bearers than in the passive, but more secure, status of recipients of other people’s and the state’s care. That individuals can adapt to exclusion and oppression does not excuse excluding or oppressing them, however, nor does their acquiescence license other people’s ignoring their plight. 
IV. Three Ideas about Human Rights 
a. Metaphysical Basis for Rights: Human Exceptionalism

To see whether being acknowledged to have human rights empowers or instead endangers disabled people, one must better understand the nature of such rights. Traditionally, our obligation to respect and protect other humans is thought to derive from our all sharing the essential properties of human nature. 
This method, called ‘human exceptionalism,’ argues that humans are distinguished from all other animals in some singular objective way. Moreover, the singular capacity or property that makes humans unique also is supposed to be the source of our fundamental value to ourselves and to each other. When based on assertions of human exceptionalism, human rights are derived from essential facts that are supposed to be distinctive of humans. Human rights are understood to be owed by humans to other humans, but only because each should have the opportunity to realize her or his uniquely human value. A corollary is that individuals who do not manifest whatever the essential human property or capacity is thought to be need not be treated as having human rights. 
Two different components of human nature have been invoked at different times as the proper basis for acknowledging human rights. One kind of property is a broadly construed psychological or mental property. The other kind of property is a broadly construed biological or material property. 

The argument for human rights based on distinctively human mental properties usually is unfolded in the following way: a crucial cognitive or other kind of mental capacity is believed to be what makes humans different from other species. Further, from this difference that makes humans exceptional comes a duty for each human person to acknowledge the rights all human persons posseess just because of being human. Distinctively human psychological capacity is equated with the individual’s capacity for rational conduct, or for being able to formulate one’s intentions to act through self-reflection. The capacity of rational adult humans to execute the requisite kind of responsible self-reflective action has been used as the standard for attributing human rights. 
But placing human rights on this basis prevents the possibility that human rights can be universal. Disabled people commonly have been perceived as failing to meet the standard of capacity for responsible self-reflective action. In the past, individuals who are biologically human, but do not behave as if they possess the crucial reasoning capacity – as individuals with intellectual and psychological disabilities typically may not – have been denied the usual freedom and moral and legal protections that human rights are supposed to bestow. 

There is, to illustrate, an infamous history of underestimating the degree to which non-verbal people are rationally self-reflective, which for centuries led to mistaken assessments of hearing impaired people as being intellectually impaired, just because they did not speak what they thought. The centuries of denying schooling to intellectually disabled people, as well as people with other kinds of disabilities, and then condemning them as unable to learn because they lack skills other people acquire through schooling, is another illustration of the effect of bias on accurate assessment of disabled people’s capacity. Biologically human individuals with disabilities have been regarded as not being really human or fully human persons for failing to meet, or for appearing to fail to meet, this psychological standard for being human. This pretext has excluded disabled people from the ranks of rights bearers. 

If special intellectual capacity is not the hallmark, perhaps the universality of human rights lies in the other familiar proposal about human exceptionalism: the claim that humans are all equally products of a special and singularly successful biological evolutionary process. The idea here is that humans are naturally constructed to be concerned about our selves, and for those we believe to be our close biological kin as well. We biologically bond to care for our offspring, and we naturally also ally with the smaller and larger circles of humans on whom our own welfare and our family’s depend. 

Biological exceptionalism also lends itself to privileging some humans and marginalizing or excluding others. If kinship is supposed to be the basis of each human’s duty to acknowledge human rights of others, some individuals will enjoy a more secure status than others, depending on how broadly their family resemblances reach. Far from being an expansive basis for human rights, biological exceptionalism seems to invite a kind of tribalism that might embrace close family members who happen to have disabilities, but by no means extends to most disabled people, those anomalous individuals whom other people distance and treat as alien because of their disabilities.

b. Political and Cultural Bases for Rights: Human Expansivism

To summarize so far, human exceptionalism is the traditional approach to philosophical grounding of human rights, one with roots that predate the Enlightenment and one that still is strong today. But theories about an exceptional human psychological capacity for logical thinking and an exceptional human biological capacity for personal attachment both turn too easily into rationales for excluding disabled people from human rights protection. Such privileging of humans over other animals inevitably has led also to privileging nondisabled people over people with disabilities because disabled humans, as well as other animals, are dismissed for lacking some capacity presumed essential to being human. 
But in the Enlightenment, such philosophers as Jean-Jacque Rousseau and David Hume, both of whom inspired Kant, began to develop a different, more promising approach. They rejected older metaphysical beliefs about a singular essential property that makes us humans and bestows on us the permissions and protections identified with human rights. These thinkers instead understood rights as tools that both emerge from and enable the kinds of human interactions that shape our social environment. 
The Enlightenment, and therefore the more modern view, is that human rights are man-made, not metaphysically made (although of course the older view persists today as well). We humans are, individually as well as collectively, both creators of our own values and yet also are creatures of the political and cultural conditions we create. Human rights are grounded in the tacit accord, through expectations and understandings, that persons reach with other persons to fortify a culture of collaboration that promotes our participation in successful cooperative schemes. It follows that we humans possess individual and collective powers to narrow or expand who can be considered the parties included in such tacit cooperative agreement, as well as to regulate the repertoire of roles made available to facilitate different people’s inclusion.

Despite not streaming from a metaphysical source, on this modern view human rights remain definitively universal. Rousseau offers a political version of the modern approach, arguing that each person begins life free of political bonds and that abandoning one’s freedom to be enslaved to others is irrational. The main thing that we humans have in common is our frailties. Thus it’s reasonable for individuals to agree with one another to give up personal liberties and accede to collective policy in which each one can find a place, so as to attain more welfare for the general group. Like all other people, none of whom can flourish leading a solitary life, people with disabilities are eligible to participate in such political cooperative schemes. 

Hume offers a cultural version, proposing that the generalized perspective is achieved not from reasoning about conduct that everyone alike adopts, but instead by each developing fellow feelings for all others through sympathetic imagination that resonates empathetically the feelings of others. Our imaginative capacity facilitates experiencing the world through other people’s eyes. 

Thus such other-regarding sentiments grow out of communicative sharing of perspectives, a power that comes naturally to us as social animals. A society where everyone can rely on this kind of awareness from others must have a generalized other-regarding culture that not only speaks to, but also exercises, each member’s capacity for empathizing. This will be a culture where, through education, sensitive other-regarding inter-subjectivity is advanced more vigorously than self-regarding subjectivity is allowed. 
V.  Inclusion for All through Trust
a. Grounding Human Rights

Some doubters on behalf of disabled people will continue to object, however, that even this humanized approach to human rights won’t do. Universal human rights justification traditionally invokes ways that people are similar to each other, but physically and mentally disabled individuals cannot achieve assimilation by unceasingly disguising their differences. Even when human rights are conceived as assurances from humans to other humans that all deserve freedom to flourish by being themselves, wariness about the ease with which disabled people have been excluded in the past abounds.

The prevailing presumption about human rights-bearers is that individuals are deserving because they have places in the cooperative schemes of a productive and stable society. And further that maintaining stable cooperative social schemes calls for participants who satisfy species-typical standards of reasoning and physical powers, of communication skills, and of productive achievement. On this account of the mechanisms of political and cultural stability, acknowledgement of rights is mainly to reassure typically capacitated people about their having safeguards in regard to, as well as benefits from, their own inclusion. Thus the usual grounding given for rights fails to extend to people lacking typical capacity. 
 But this construal of the challenge disabled people pose for human rights theory is perverse. The CRPD does not require abandoning the ideal that human rights are grounded in, and guarantee, committed participation by all, whether or not disabled. CRPD critics, whether or not they are disabled, should let go of their own presumption that the stability of human cooperative arrangements is established mainly by interactions between similarly positioned and capacitated individuals.
b.  The Role of Trust 

On this mistaken presumption, only individuals strong and smart enough to reciprocate benefits they receive have been presumed qualified to pursue ends at which cooperators properly aim collaboration. But this is an impoverished picture of the bonds that link people when they join in collective enterprises. To the contrary, cooperators do not always or even commonly condition their participation on being benefited as they benefit other participants. 

Instead, primitive personal experiences of trusting and being trusted are very important to the development of productive collaboration. The occurrence of spontaneous basic trust relationships in turn is facilitated in turn by experiences of reliable collaborations. Such engagement induces participants to be more reliable and facilitates the stability of the whole society as well. As the esteemed contemporary philosopher Annette Baier observed, "A system - economic, legal, or political - requires trust … Without trust it cannot stimulate supportive activities in situations of uncertainty or risk. …where the societal and institutional conditions of trust are met, there will be willingness to take risks to support the structure and also to venture to try to improve it." 

Trusting is accessible to almost everyone, whether disabled or nondisabled. So even the most vulnerable individuals may be parties to trust. The trustworthiness of their social and political situations will affect whether trusting is easy for them, or is instead terrifyingly difficult in virtue of their vulnerability. Moreover, trust relationships are inclusive in the sense that they do not require abilities to strategize or to be of use to others.

Trusting is a human interaction that neither requires sophisticated ratiocination, nor relies on receipt of other people’s material contributions, to compel constancy. Disabled people can participate actively in collaborative relationships in which they not only entrust themselves to, but also are trusted by, the rest of the community. Small children can sense the consequences of being inconstant, unreliable, or dishonest — that is, of being untrustworthy — well enough to be deterred by them. So can most people with reduced cognitive capability. 
Those least able to protect their own interests may be the most important participants in cooperative schemes. For all of us, trusting carries an element of risk and thus needs an element of anticipatory confidence as well. What better way to gain faith in others' willingness to be respectful, and thereby to be induced to cooperate with them, than by observing their willingness to commit and honor commitments to people unable to proffer material incentives or impose penalties, or by learning of their reputation for doing so?
VI. PROSTHETIC PARTICIPATION

Article 12 of the CRPD affirms that every person has equal standing to participate in the collaborative schemes regulated by the state, and to be protected in doing so. Capacity for self-determination as a rights-bearer cannot be questioned, criticized or eliminated because of disability. By thus protecting and encouraging discretionary commitment to trusting each other by parties whose capabilities and situations differ, Article 12 sustains cooperation. Mutually respectful collaboration despite the parties’ differences builds a trusting social climate and thereby strengthens the cooperative scheme. 

In the past, denial of moral, social and legal standing, and therefore of full and respectful social inclusion, has most often targeted people with cognitive impairments, although exclusion from equal protection very often also compromises opportunity for blind people, deaf people, and people with mobility and manual impairments like me. The latter three groups undoubtedly can exercise their equal rights given standard reasonable accommodations such as accessible print documents, sign language interpreting or captioning, and accessible government offices and courts. 
But implementing Article 12 requires developing new kinds of effective assistance for or accommodation to cognitively disabled individuals, so that the ideas of the good that emerge for them meet the foundational needs of liberal theory. Disabled people traditionally presumed to lack the requisite powers nevertheless might exercise them through what in my research I call “prosthetic practice,” even if they do not come to self-determined values, aims and conduct exactly in the usual way. 

This prosthetic practice differs in extent and implementation, but not in nature, from commonplace social interactions that facilitate people’s development of their notions about the good. To safeguard against substituting the assistant’s standpoint for the person’s own, assistive thinking must be propelled by respect for the assisted person. Such assistance in thinking must function as a prosthesis, which means the assistant amplifies the functioning of the subject who is being assisted rather than substituting the assistant’s or society’s preferences for the subject’s own ends. 

Of course, individuals with different kinds and degrees of cognitive disability will benefit from different facilitations. The nature of the functional alternative to be supplied, and the auspiciousness of the functional outcomes achieved, will be affected by both the degree and nature of the subject’s deficit and the effectiveness of the assistant’s implementation. As with prosthetic mechanisms in general, differences will remain as well between nonprosthetic and prosthetic decision processes.

Broadly, assistive thinking about the good for and by individuals with cognitive disabilities should be goal-appraising, with the assistant introducing whatever calculation, reflection, extrapolation, focus, or other parts of the process the dependent cannot independently supply. Those charged with assisting people with cognitive disabilities in perfecting ideas of the good for themselves should be especially energetic in exploring alternatives through a revisionary process. 
Simply rejecting disabled people’s own preferences does not do the job. And assistants who are charged with facilitating ideas of the good for people with cognitive disabilities should be especially careful to avoid importing societal biases that stifle rather than sustain their ambitions. What is crucial is that the selection, refinement or alteration of objectives becomes the subject’s own. Assistants can simulate, and thereby stimulate, self-propelled critical revisioning, assisting people with cognitive disabilities to be in control of, rather than controlled by, where they want to go. Nor need subjects’ awareness of revamped aims or valuings reach the level of discursive activity, although it may. Nor need the interactions that constitute assistive thinking be conducted discursively, although they may be, depending on how the subject usually relates and responds to the world.
VII. Conclusion
Implementing the CRPD is the current keynote in the larger, enduring, expansive and eventually all embracing Enlightenment project of securing global human rights for all. Everyone benefits from strengthening an inclusive culture of trustworthiness and trusting, so it is time now for society to take this next step toward moral, political and legal refinement. And for society to succeed, individuals – both nondisabled and disabled alike – must have the good will to accept – and even to initiate in themselves – changes of view about the comparative status of disabled and nondisabled people in relation to each other, and therefore about what are acceptable interactions between them. Facilitating such fully inclusive social relationships cannot help but be transformative for everyone alike, both individually and to make a stable collaborative society for all equally.
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